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Abstract 

 

One of the founding missions of the Ministry of Culture and Communication is to make available to 

the greatest number of people major works of humanity. Today, the pervasiveness of digital 

technology requires the Ministry to consider its mission in a new light. Providing the cultural sector 

with the tools necessary for a better understanding of the legal status of works of art and the value of 

its data will allow the Ministry to develop its framework of action in a dynamic of digital practices. 

This study consists of two parts. The first part is related to the presentation of the work accomplished 

regarding public domain calculators and practical experiments in this area in Europe and abroad. 

The second part aims to assess the general functioning of this tool while laying the foundations of 

thoughts regarding the protection and the promotion of the digital public domain and the issue of 

metadata in the public sector. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



4 

 

Summary 

 
Presentation of the research study..............................................................................................5 

 

Introduction..................................................................................................................................6 

 

I. Public domain calculators........................................................................................................8 

 

A. First attempts at using public domain calculators ....................................................................8  

B. Examples of public domain calculators.....................................................................................9   

1. Out of Copyright........................................................................................................................9 

2. Public Domain Sherpa...............................................................................................................9 

3. The Durationator......................................................................................................................10 

 

II. Specific applications of public domain calculators..............................................................11  

 

A. The functioning of public domain calculators..........................................................................11  

1. Technical aspects of public domain calculators.......................................................................11 

2. Presentation and functioning of decision trees.........................................................................13 

B. Liabilities of designers of public domain calculators...............................................................16  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



5 

 

Presentation of the Research Study 

 
The Ministry of Culture and Communication undertook a research and development study in 

partnership with Open Knowledge Foundation France in order to create a French public domain 

calculator demonstrator. Along with this study investigating the protection and promotion of the 

public domain and cultural metadata, the department of digital policy has carried out a study of public 

domain calculators. 

 

This study consists of two parts. The first part is related to the presentation of the work accomplished 

regarding public domain calculators and practical experiments in this field in Europe and abroad. The 

second part aims to assess the general functioning of this tool while laying the foundations for the 

protection and the promotion of the digital public domain and the issue of metadata in the public 

sector. 

 

The developments suggested in this study are based on analyses initiated by the digital policy 

Department of the Ministry of Culture and Communication, the studies and workshops conducted by 

the Open Knowledge Foundation, as well as a number of interviews with professional practitioners in 

the information and communication technologies sector. 

 

This study has been made available in accordance with the terms of Creative Commons Zero (CC0) 

and it is intended that it will be further developed with the benefit of feedback based on the 

experience of public domain calculator demonstrators 

 

We would like to thank Open Knowledge Foundation France and the Institute for Information Law for 

their assistance and contribution to this study. We would also like to particularly thank the 

information systems department for its support in carrying out this work as well as all the 

professionals working in the digital field.  
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One of the primary objectives of the Ministry of Culture and Communication is to make available to 

as many people as possible the major works of humanity, and those created in France in particular. 

The pervasiveness of digitalisation makes it necessary now to think about this objective in a new way.  

 

As digital technology is a powerful catalyst for creativity, innovation and the transfer of knowledge, 

citizens, children and young people, tend to see it as an essential aspect of the development of public 

policy, since it has an important role in reforming the public service for culture and the modernisation 

of cultural policy. 

 

Since digital technology ensures the development of a real ecosystem for innovation, by providing 

better access and greater freedom for the re-use of public data
1
, it is now of paramount importance 

that the cultural sector is given tools that provide a better way of determining the legal status of works 

and the intrinsic value of metadata
2
 that it holds and/or produces (which is unknown or 

underestimated) so that it can use this information as part of a clear strategy for the use of digital 

material. 

 

Public domain calculators make it possible to re-think, in an analytical and cognitive way, the issue of 

appropriation of works by users and establish the foundations for a consideration of the protection and 

promotion of the digital public domain
3
 and the issue of cultural metadata.  

 

The principle of copyright protection is set out in article L. 111-1 of the French Intellectual Property 

Code: “The author of a work of the mind shall enjoy for that work, by the mere fact of its creation, an 

exclusive incorporeal property right which shall be enforceable against all persons. This right shall 

include attributes of an intellectual and moral nature as well as attributes of an economic nature”
4
.  

 

Although moral rights are perpetual
5
, exploitation rights granted to authors are limited in time.   

 

In accordance with article L. 123-1 of the French Intellectual Property Code: “The author shall enjoy, 

during his lifetime, the exclusive right to exploit his work in any form whatsoever and to derive 

monetary profit therefrom. On the death of the author, that right shall subsist for his entitled 

successors during the current calendar year and the 70 years thereafter.” At the end of that period, 

the work falls into the public domain
6
, and it can be freely used within the limits of the author’s moral 

rights. 

                                                           
1
  See “Rapport Data Culture pour une stratégie numérique de diffusion et de réutilisation des données” 

(French Ministry of Culture and Communication, March 2013) 
2
  Metadata is data that describes and gives information about other data. 

3
  See “Rapport Lescure, Culture-acte 2 Mission ‘Acte II de l’exception culturelle’ Contribution aux 

politiques culturelles à l’ère numérique, May 2013. The value of the public domain has also been acknowledged 

in projects such as Project Gutenberg http://www.gutenberg.org/ ; Gallica http://gallica.bnf.fr: and Internet 

Archive http://archive.org:index.php  
4
  All these rights are referred to in the first part of the French Intellectual Property Code, which codifies 

the laws of March 11
th

 1957, July 3rd 1985, August 1
st
 2006, June 12

th
 2009 and October 28

th
 2009. In decision 

no. 2006-540 DC of July 27
th

 2006, the Constitutional Council considered that intellectual property rights, 

especially copyright and related rights, related to ownership law are included in the human rights established by 

article 2 of the Declaration of Human Rights Citizens Rights of August 26
th

 1789. 
5
  Article L. 121-1 of the French Intellectual Property Code states that, “an author shall enjoy the right of 

respect for his name, his authorship and his work. This right shall attach to his person. It shall be perpetual, 

inalienable and imprescriptible. It may be transmitted mortis causa to the heirs of the author. Exercise may be 

conferred to another person under the provisions of a will”.  
6
  However, in the case of: 

 collaborative works 

The calendar year that is taken into account is that of the death of the last surviving joint author 

(French Intellectual Property Code, art. L. 123-2). In the case of audiovisual works, the list of joint authors is 

restricted to the author of the scenario, the author of the dialogue, the author of the musical compositions, with 

or without words specially composed for the work and the main director. 

http://www.gutenberg.org/
http://gallica.bnf.fr/
http://archive.org:index.php
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Works that have entered the public domain and which must remain there thus become common 

things
7
 that do not belong to any individual and their use becomes common for everyone. It is in this 

public domain that society derives its capacity to create, undertake and innovate. 

 

By a greater acknowledgement of what is within the public domain, it is possible to reconcile the 

interests of the owner of a work with the public interest and show that it is not incompatible to work 

simultaneously for the rights of the author and in the public interest. 

 

However, the complex nature of the laws and regulations in operation makes it often difficult to 

calculate the rights relating to a given work, especially since the biographical information relating to 

authors and the bibliographical information relating to works are often not sufficiently clear. 

 

In view of this, it is important that the Ministry of Culture and Communication and the public 

institutions that belong to it, which have a long tradition in terms of the structuring and maintenance 

of cultural referencing systems based on digital metadata, continue this important work which has 

been made possible particularly by the exceptional activity of a network of cataloguers
8
. 

 

This study of public domain calculators provides an opportunity to discuss the experiments that have 

been carried out in this domain in Europe and abroad (the first part) and to clearly understand the 

general use of these tools (the second part). 

 

 

 

 

 

 

 

 

                                                                                                                                                                                     
 collective, anonymous or  pseudonymous works 

The term of the exclusive right is 70 years from the 1
st
 of January of the calendar year following that in 

the year in which the work was published. The publication date is determined by any form of proof, particularly 

statutory deposit (French Intellectual Property Code, art. L. 123-3). 

 posthumous works divulged after the expiry prescribed by common law (seventy years) 

The period is 25 years from the 1
st
 of January of the calendar year following that of publication (French 

Intellectual Property Code, art. L. 123-4). 

Furthermore French legislation wished to compensate for the loss of earnings suffered by authors or 

their beneficiaries during the periods of armed conflict, 1914-1918 and 1939-1945, by increasing the period of 

exclusive right for a period of time equal to the duration of these conflicts (French Intellectual Property Code, 

art. L. 123-8 and L. 123-9). 

Interpreting the provisions of articles L. 123-8 and L. 123-9 of the French Intellectual Property Code, in 

light of the European directive of October 29
th

 1993, relating to the harmonisation of copyright protection 

periods and certain related rights, the French Higher Court ruled nonetheless that the 70 year term upheld for the 

harmonisation of the period of copyright protection would cover the extensions on the grounds of war except in 

the case where, on the 1
st
 of January 1995, the date when the directive came into effect,  a longer period of 

protection had begun to run which, in that case is the only applicable term (Cour de cassation, 1ère civ., 27 

February 2007, no. 04-12.138 and no. 05-21.962). 

Lastly, these rights are extended for a period of 30 years if the author, the composer or the artist died 

for France, as recorded in the death certificate (French Intellectual Property Code, art. L. 123-10). 
7
  Article 714 paragraph 1 of the French Civil Code states that “there are things which belong to nobody 

and whose usage is common to all”.   
8
  The work of cataloguers involves applying national and international regulatory documents and other 

known regulations in order to produce bibliographic and authority records for all kinds of documents and media. 

In relation to this activity, they have three tasks. The first task is to arrange for statutory deposit. The second 

task involves communication and description (producing metadata). Lastly, the third task has a service aspect: 

the French National Library provides third parties with this data.   
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I. Public Domain Calculators 

 

Public domain calculators are technical tools used to assess the legal status of a work on the basis of 

biographical data about the author and bibliographical data about the work, as well as the period of 

protection of the work within a given jurisdiction. By creating algorithms, it is possible to determine 

whether an artistic work is protected by literary and artistic property rights or is in the public domain 

in conformance with the laws and regulations in operation. There are manual public domain 

calculators and automated public domain calculators. The design and creation of public domain 

calculators has been studied (A) and several models now exist in Europe and abroad (B). 

 

A. Attempts at creating public domain calculators  

 

The Open Knowledge Foundation (OKFN
9
), founded in 2004 in Cambridge, is a non-profit 

organisation that works in the field of open data and open access. The OFKN defines “knowledge” by 

making reference to a number of indicative terms, such as “text”, “data”, “image” and “multimedia”, 

and defines the qualifying term “open” in line with the movements for openness that propose that 

everybody should be able to access, re-use and freely distribute knowledge that is in the public 

domain. 

 

The OFKN brings together teams of legal experts, researchers and engineers who began working on a 

first public domain calculator in 2006, as part of the “Public Domain Works” project, in order to 

identify, with the help of metadata provided by the BBC and private entities, phonograms that had 

entered the public domain
10

. At the same time, as part of the European Commission’s 

“EuropeanaConnect
11

” project, “think tank Knowledgeland” and the “Institute for Information Law” 

(IviR) of the University of Amsterdam developed the first public domain calculators in Europe. Their 

research teams conceptualised the copyright regime for each jurisdiction in the form of flowcharts 

with decision trees, thereby enabling them to create public domain calculators in thirty countries. 

 

In 2009, “Knowledgeland
12

” and the “Institute for Information Law” (IviR) worked on the 

development of calculators as part of the “EuropeanaConnect” project with Europeana and its 

European Digital Library in order to establish a distinction between objects protected by copyright 

and material that has entered the public domain.  

 

 

 

 

 

 

 

 

 

                                                           
9
  The organisation exists in thirty three countries. The French branch of the Open Knowledge Foundation 

has the status of a French not-for-profit “Association” and was formed on April 23
rd

 2013. 
10

 http://publicdomain.okfn.org/calculators/about/ July 3
rd

 2013. 

A presentation about the public domain calculator project was given at the third seminar of Communia. 

Jonathan Gray, a representative of the executive members of OFKN, explained that the public domain calculator 

project entails the creation of an algorithm that makes it possible to determine whether or not a work has entered 

the public domain, on the basis of biographical data about the author and bibliographical data about the work. A 

working group has been created to work on public domain calculators in Europe.  
11

  The purpose of the EuropeanaConnect project is to provide essential components for the development 

and improvement of Europeana, which is an online space that brings together European libraries, museums and 

archives.  
12

            http://www.kennisland.nl/en/about-kennisland/more-information August 12
th

 2013 

http://publicdomain.okfn.org/calculators/about/
http://www.kennisland.nl/en/about-kennisland/more-information
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The flowchart shown above was developed by the Institute for Information Law (IviR) and 

Knowledgeland
13

 and gives an insight into the inherent complexity of public domain calculators.  

 

B. Examples of public domain calculators 

 

The period for the protection of works is related to various criteria increasing the complexity and 

implementation of the public domain regime. This is why legal experts have developed proof of 

concept public domain calculators with the assistance of university research laboratories. These 

examples of calculators function manually with command button systems.  

 

1. Out of Copyright 

Out of Copyright was developed within the framework of the “Europeana Connect” project, 

coordinated by Österreichische Nationalbibliothek and carried out by the Institute for Information 

Law (IviR) and Knowledgeland. 

The way in which the Out of Copyright calculator is used is clearly and precisely explained on the 

web page of Europeana Connect
14

. The user is requested to select from a drop down menu the 

appropriate calculator for the jurisdiction for which s/he wishes to ascertain the status of a work. After 

downloading the calculator
15

, the user needs to identify the category of the work: a first fixation of a 

film, a database, a distribution, a representation, a phonogram or a literary or artistic work. The 

questions that follow depend on the answers given to the previous questions based on the nature of the 

particular work. The following questions can then be asked: 

- What is the legal classification of the copyright holder?  

- Is the author a resident of the European Economic Area? 

- Has the work been made available to the public? 

- Was it made available to the public more than fifty years ago? 

At any point, the user may click on the “back” or “reset” button in order to return to the previous 

question or restart the calculation. 

 

2. Public Domain Sherpa 

 

Public Domain Sherpa is a public domain calculator
16

 created by a US lawyer who specialises in 

intellectual property law. This calculator functions in the same way as the calculator described 

above
17

, apart from the fact that it only concerns works subject to copyright regulations on US 

territory. In order to determine the legal status of a work, Public Domain Sherpa requests the internet 

user to answer a series of questions that varies on the basis of the answers given to previous questions:  

- Has the work been published? 

- If so, was it published in the United States
18

? 

- Was it published outside the United States
19

? 

- What is the date of first publication? 

- Was the work published with copyright protection?  

- Has the copyright been renewed? 

 

 

 

 

                                                           
13

            http://ourofcopyright.eu/research/Generic%20European%20flowchart.pdf July 18
th

 2013 
14

            http://www.outofcopyright.eu/calculator.html 
15

  The Dutch public domain calculator developed by Out of Copyright is the only one that functions 

automatically. 
16

           http://publicdomainsherpa.com/calculator.html July 3
rd

 2013 
17

           http://publicdomainsherpa.com/copyright-duration1.html July 5th 2013 
18

           http://publicdomainsherpa.com/copyright-duration2.html July 5th 2013 
19

           http://publicdomainsherpa.com/copyright-duration3.html July 5th 2013 

http://ourofcopyright.eu/research/Generic%20European%20flowchart.pdf
http://publicdomainsherpa.com/calculator.html
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Public Domain Sherpa is considered to be a very useful pedagogical tool
20

, which includes a tutorial 

about the copyright regime as well as a diagram showing the period of copyright and practical legal 

information relating to the exercising of copyright
21

. 

 

3. The Durationator
TM

 

 

The Durationator
TM

 is a public domain calculator
22

 developed by Dr Elizabeth Townsend Gard, a 

professor at Tulane University Law School. In 2007, she requested an IT engineer named Matt Miller 

to create a software program that was capable of incorporating the legal regulations and the necessary 

texts needed to determine the date at which a work would pass into the public domain. Two years 

later, the first prototype of The Durationator
TM

 was created. It is configured to handle up to two 

hundred questions and only deals with works that are subject to copyright regulations that apply on 

US territory
23

. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
20

           http://publicdomainsherpa.com July 3
rd

 2013 
21

  “If someone accuses you of infringing their copyright, tips for dealing with a cease and desist letter”: 

http://www.publicdomainsherpa.com/cease-and-desist-letter.html: “Respond right away, read the letter 

carefully, think: you should have some sense of whether your use is infringing or not, consult reliable sources 

and if you still have questions, you should contact an attorney” 
22

           http://www.durationator.com: it is stated at the bottom of the screen that, for the time being, this is a 

Beta Test version. Although a password is required, it is possible to use The Durationator. 
23

           http://www.durationator.com/about.php July 3
rd

 2013 

http://publicdomainsherpa.com/
http://www.publicdomainsherpa.com/cease-and-desist-letter.html
http://www.durationator.com/
http://www.durationator.com/about.php
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II.  Specific applications of public domain calculators 

 

The power of public domain calculators cannot be appreciated without understanding how they 

function (A). However, it is important to remember that the use of these tools cannot substitute for 

technical legal expertise in the area of intellectual property law (B). 

 

A. The functioning of public domain calculators   

 

In order to function most efficiently, public domain calculators require a synergy between the 

following elements: quality metadata, reliable legal metadata
24

, technological expertise and a 

flowchart presenting the laws and regulations in operation within a particular jurisdiction. 

 

1. Technical aspects of public domain calculators  

 

Public domain calculators need to know the termination of the copyright protection term in order to 

determine the status of a work
25

. In order to work, public domain calculators rely on four successive 

steps: 

 

Step 1: Identify the nature of the work relating to the search undertaken by the user
26

. 

 

Step 2: Produce a flowchart presenting the copyright regulations in each jurisdiction. These 

flowcharts are shown in the form of a decision tree
27

. Each branch of the tree highlights a 

question whose answer varies according to the information entered by the user. When 

information has been provided, the user is then transferred to other branches where other 

questions must be considered in order to determine whether or not the work is in the public 

domain. Teams of legal experts work on these flowcharts in each country. The flowcharts are 

used to create an automated procedure that replicates the process for calculating the period of 

copyright protection of a given work. 

 

Step 3: Convert the flowcharts into RDF
28

 format so that they can be “interpreted” by the public 

domain calculators. It is important to state here that these tools are only configured to read a 

single format type
29

. 

 

 

 

 

                                                           
24

  See “Rapport Data Culture pour une stratégie numérique de diffusion et de réutilisation des données 

publiques numérique du secteur culturel”, March 2013 (French Ministry of Culture and Communication) 

http://www.culturecommunication.gouv.fr/var/culture/_mag/donnees_culturelles2013/index.htm p. 33 
25

  DUSOLLIER (Séverine), “Étude exploratoire sur le droit d’auteur et les droits connexes et le domaine 

public”, 2011, p. 70, available for download at this address: 

http://www.wipo.int/meetings/fr/doc_details.jsp?doc_id=161162  
26

  There may be differences between different countries according to the nature of the work. For example, 

in Switzerland, pursuant to article 29 of federal law for copyright and related rights, software is only protected 

by copyright during the lifetime of the author and for 50 years after the author’s death, even though other works 

benefit from copyright protection for 70 years after death. 
27

  A decision tree is a tool for assisting with decision-making which presents a set of circumstances that 

are more or less complex than the actual situation relating to the decision to be made. This is presented in the 

form of a tree and, at the end of each branch, different possible results are shown according to the decision taken 

at each step. 
28

  RDF (Resource Description Framework) is the database language of the semantic Web. It describes the 

Web resources and metadata in order to enable automatic processing. 
29

  For example, the flowcharts for the Europeana project are in Graphmlz format (Graphmlz is a file 

format for describing graphs). The converter Graphm2rdf.rb is required in order to convert them into RDF 

format (Graphm2rdf is a converter that enables conversion from Graphmlz format to RDF format).  

http://www.culturecommunication.gouv.fr/var/culture/_mag/donnees_culturelles2013/index.htm
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Step 4: For automated public domain calculators only, it is necessary to combine the algorithms 

of the software with the biographical data for the author and the bibliographical data for the 

work
30

 in order to answer the search request made by the user
31

. 

Public domain calculators need three files to function: Flowchart.rdf (with national flowcharts), 

map.rdf (national calculators) and metadata.rdf (for metadata). 

 

In order to enable compatibility between public domain calculators and other software programs, an 

Application Programming Interface (API) must be installed
32

. This also enables third parties to send 

search requests to calculators for other jurisdictions
33

.  This process’s benefit is to allow the creation 

and development of new calculators whilst improving the flowcharts
34

. 

 

Public domain calculators use two kinds of data. One kind is the data integrated by the designer of the 

calculator, which relates to the copyright laws and regulations in a given jurisdiction; the other kind is 

the data that the user enters into the calculator in order to determine the status of a work. It is this 

unique combination of data that enables the calculators to function. 

 

One of the main problems for designers of public domain calculators revolves around the collection of 

high quality and trustworthy data about works
35

. It is then necessary to gather the legal information 

relating to the period of copyright protection and organise this data in the form of a decision tree, by 

asking a series of questions that make it possible to determine the applicable legal regime in order to 

ascertain the status of the work
36

. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

                                                           
30

  In particular by using MARC Code. See, in relation to this, DULONG DE ROSNAY (Mélanie) and DE 

MARTIN (Juan Carlos) “The Digital Public Domain Foundations for an Open Culture”, OpenBook Publishers, 

2012, p.127. 
31

  E. CHAMBERLAIN, Digitisation on demand in academic research libraries 
32

  The Open Knowledge Foundation has already produced a public domain calculator for the United 

Kingdom that uses API, as part of the Public Domain Works project.  
33

  For example, the links between the flowchart questions and the metadata file questions are controlled 

by Map.rdf via Sparql queries (Sparql [SPARQL Protocol And RDF Query Language] is a query language and 

protocol that makes it possible to search, add or modify RDF data available on the Internet). 
34

  Calculators are only simple RDF files and the expertise of a programmer is not needed, since only a 

basic knowledge of Sparql is required. OFKN public domain calculators have been created with 

python/rdf/sparql software programs. National calculators can only be written in the form of simple RDF files 

capable of existing independently of basic code, in order to make them extensible and configurable. 
35

  French institutions, bodies and cultural services, especially libraries, have rich metadata that provides 

the names of authors, dates of publication and ISBN numbers. 
36

  The demonstrator based on OFKN technology was developed as a result of work carried out by 

EuropaConnect working groups.  
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2. Presentation and functioning of decision trees 

 

As part of their research into public domain calculators, the EuropeanaConnect working groups have 

developed flowcharts for thirty state members of the European Union. This flowchart demonstrates 

their analytical framework for France
37

.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The flowchart functions as follows: the user enters the known information about the author and the 

work. The analysis only concerns literary and artistic works
38

, but the analysis of the  

                                                           
37

            http://www.outofcopyright.eu/research/france.pdf July 2
nd

 2013 
38

  Article L. 112-2 of the French Intellectual Property Code states: “The following, in particular, shall be 

considered works of the mind within the meaning of this Code: 

1° Books, pamphlets and other literary, artistic and scientific writings; 

2° Lectures, addresses, sermons, pleadings and other works of such nature; 

3° Dramatic or dramatico-musical works; 

4° Choreographic works, circus acts and feats and dumb-show works, the acting form of which is set 

down in writing or in other manner; 

5° Musical compositions with or without words; 

6° Cinematographic works and other works consisting of sequences of moving images, with or without 

sound, 

together referred to as audiovisual works; 

7° Works of drawing, painting, architecture, sculpture, engraving and lithography; 

8° Graphical and typographical works; 

9° Photographic works and works produced by techniques analogous to photography; 

10° Works of applied art; 

http://www.outofcopyright.eu/research/france.pdf
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EuropeanaConnect working groups also involves other kinds of works
39

. Undermentioned are 

questions in the flowchart depending on the sequence of related answers: 

- What is the nationality or the place of residence of the author? 

- What is the nature of the work
40

? 

- Did the author die for France during WWI or WWII?    

 

Starting with these initial questions, a flowchart that has been adapted to French laws and regulations 

for literary and artistic works may be possible in the future.  

 

A preliminary point is the question of the legal nature of the author’s personality. 

 

If the author is a natural person: 

 

- If the nationality of the author is not that of one of the State members of the European 

Economic Area
41

 (EEA): if the author is from a country that is a signatory of the Berne 

Convention
42

, or WIPO copyright treaty
43

, or TRIPS Agreement
44

 (Agreement on Trade-

Related Aspects of Intellectual Property Rights), the rule of the shortest term applies
45

, 

- If the nationality of the author is neither that of one of the State members of the EEA, nor of a 

country that is a signatory of the Berne Convention, or TRIPS Agreement, the period of 

protection that applies is as stated in the copyright regulations of the author’s country of 

origin.  

 

If the nationality of the author is that of one of the State members of the EEA, the nature of the work 

must be considered: 
 

 

 
 

 

 
 

 

 
 

 

                                                                                                                                                                                     
11° Illustrations, geographical maps; 

12° Plans, sketches and three-dimensional works relative to geography, topography, architecture and 

science; 

13° Software, including the preparatory design material; 

14° Creations of the seasonal industries of dress and articles of fashion. Industries which, by reason of 

the demands of fashion, frequently renew the form of their products, particularly the making of dresses, furs, 

underwear, embroidery, fashion, shoes, gloves, leather goods, the manufacture of fabrics of striking novelty or 

of special use in high fashion, dressmaking, the products of manufacturers of articles of fashion and of footwear 

and the manufacture of fabrics for upholstery shall be deemed to be seasonal industries”. 
39

 It should be noted that there are also flowcharts for databases, phonograms, artistic performances, 

distributions and the first fixations of films. 
40

  For example, is it a collaborative work, a collective work, a posthumous work or an orphan work?  
41

  The countries belonging to the European Economic Area are the 27 member states of the European 

Union, along with Iceland, Liechtenstein and Norway. 
42

  List of contracting parties for the Berne Convention at: 

http://www.wipo.int/treaties/frShowResults.jsp?lang=fr&treaty_id=15 
43

  List of contracting parties for the WIPO copyright treaty at: 

http://www.wipo.int/treaties/frShowResults.jsp?lang=fr&treaty_id=16 
44

  List of contracting parties for the TRIPS agreement at: 

http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm 
45

  Article 7 (8) of the Berne Convention states: “In any case, the term shall be governed by the legislation 

of the country where protection is claimed; however, unless the legislation of that country otherwise provides, 

the term shall not exceed the term fixed in the country of origin of the work”. 
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- If the work was created by a single author:  the question is to determine whether or not the 

author has been dead for more than seventy years
46

. If the answer is yes, copyright has 

expired. If the answer is no, the work remains subject to copyright protection. 

- If the work was created in collaboration with others: the question must be asked to determine 

whether or not the last surviving collaborator has been dead for more than seventy years
47

. If  

- the answer is yes, copyright has expired. If the answer is no, the work remains subject to 

copyright protection. 

- If the work was created under a pseudonym, anonymously or collectively: the question must 

be asked whether or not the work was published more than seventy years ago
48

. If the answer 

is yes, copyright has expired. If the answer is no, the work remains subject to copyright 

protection. If a work created under a pseudonym, anonymously or collectively has been 

divulged seventy years after its creation, the question must be asked to determine whether or 

not the owner of the work has published it
49

. If the answer is yes, the question must become 

whether or not the publication took place more than twenty five years ago. If the answer is 

yes, copyright has expired. If the answer is no, the work remains subject to copyright 

protection. 

- If the work was disclosed posthumously seventy years after the death of the author: the 

question must be asked to determine whether or not twenty five years have passed since the 

1
st
 of January of the first calendar year following the year of publication

50
. If the answer is 

yes, copyright has expired. If the answer is no, the work remains subject to copyright 

protection. 

 

It should be added that if the author died during WWI or WWII, the regime for extensions relating to 

war is to be applied pursuant to the provisions of articles L. 123-8 and L. 123-9 of the French 

Intellectual Property Code. If the author died for France, article L. 123-10 paragraph 1 of the French 

Intellectual Property Code stipulates that there shall be an extension of thirty additional years
51

. When 

the calculator produces the result to show that the work is no longer protected by copyright and/or has 

entered the public domain, a warning message is sent to the user stating that, in spite of the result, it is  

 

 

                                                           
46

  Article L. 123-1 of the French Intellectual Property Code states:  “The author shall enjoy, during his 

lifetime, the exclusive right to exploit his work in any form whatsoever and to derive monetary profit therefrom. 

On the death of the author, that right shall subsist for his successors in title during the current calendar year 

and the 70 years thereafter”. 
47

  Article L. 123-2 of the French Intellectual Property Code states: “In the case of works of collaboration, 

the calendar year taken into account shall be that of the death of the last surviving joint author”. 
48

  Article L. 123-3 paragraph 1 of the French Intellectual Property Code states: “In the case of 

pseudonymous, anonymous or collective works, the term of the exclusive right shall be 70 years from January 

1st  of the calendar year following that in which the work was published. The publication date shall be 

determined by any form of proof recognized by the general rules of law, particularly by statutory deposit”. 
49

  Article L. 123-3 paragraph 4 of the French Intellectual Property Code states: Nevertheless, where a 

pseudonymous, anonymous or collective work is disclosed on the expiry of the term mentioned in the foregoing 

paragraph, its owner by succession or on another ground who publishes it or causes it to be published shall 

enjoy exclusive rights for 25 years from January 1 of the calendar year following that of publication”. 
50

  Article L. 123-4 paragraph 1 of the French Intellectual Property Code states: In the case of posthumous 

works, the term of the exclusive right shall be that provided for in Article L. 123-1. In the case of posthumous 

works disclosed after the expiry of that term, the term of exclusive rights shall be 25 years from January 1 of the 

calendar year following that of publication”. 
51

  Interpreting the provisions of articles L. 123-8 and L. 123-9 of the French Intellectual Property Code in 

the light of the European directive of October 29th 1993, relating to the harmonisation of the period of copyright 

protection and certain related rights, the French Higher Court ruled nonetheless that the 70 year period upheld 

by the European Union as the period of copyright protection would cover the extensions for war, except in the 

case where, on July 1st 1995, the date when the directive came into effect, a longer period of protection was 

already running, in which case that longer period is the only one that applies (Cass. 1ère civ., February 27th 

2007, no. 04-12.138 and no. 05-21.962).    
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possible that an element of the work may be protected by additional protection
52

. In addition, the 

warning states that, pursuant to the provisions of article L. 121-1 of the French Intellectual Property 

Code, moral rights in France are perpetual and inalienable
53

. Moral rights are a collection of extra-

patrimonial rights related to the author’s personality. They include four principal prerogatives: the 

right to divulge, the right to reconsider or withdraw, the right of paternity and the right to respect of 

the integrity of the work. Moral rights are based on public order, relating to public order and 

protection, which is to say that only the holder of such rights may initiate legal proceedings for 

violation of his rights. Some of the prerogatives relating to moral rights are compulsory and cannot be 

contractually derogated, and the legal provisions are applied in France, even when there is an 

international element
54

.   

 

B. Liabilities of designers of public domain calculators 

 

Public domain calculators make it possible to assess objectively the status of a work vis-a-vis the 

public domain, since they are based on the temporary monopoly of the patrimonial rights of the 

author. Only factual details such as the author’s date of death, nationality and date of publication of 

the work are taken into account. 

 

It is thus most important that the calculators’ metadata and the data provided by the user are correctly 

entered in order to produce a correct answer. In some jurisdictions there are so many elements that 

must be taken in account that often the calculation of rights relating to a work turns out to be 

practically impossible. In addition, the user often does not know all the relevant information. The 

problem of inconsistencies relating to the data is a central problem for the functioning of public 

domain calculators
55

. 

 

This is why public domain calculators include a disclaimer for the designer
56

. It may be interesting to 

note that the demonstrator of the public domain calculator developed by OKFN in partnership with 

the Ministry of Culture and Communication will be automated and its calculations will rely on 

suppositions that are favourable for protection of authors’ copyright. In this respect, if only the  

                                                           
52

  For example, this could apply to the protection of literary or artistic works, the rights of producers for 

any phonograms, the rights of interpreters for any interpretation that might be included in a phonogram, the 

rights of distribution bodies, or other intellectual property rights. 
53

  Article L. 121-1 of the French Intellectual Property Code states: An author shall enjoy the right to 

respect for his name, his authorship and his work. This right shall attach to his person. It shall be perpetual, 

inalienable and imprescriptible. It may be transmitted mortis causa to the heirs of the author. Exercise may be 

conferred on another person under the provisions of a will”. 
54

  As the civil chamber of the Higher Court has pointed out on several occasions (Cass. 1ère civ., May 

28th 1991, “Asphalt Jungle” case). 
55

  The Committee for the development of intellectual property (CDIP), ninth Geneva session, 7-11 May 

2012 “Scenarios and options for recommendations 1C, 1F and 2A of the exploratory study into copyright and 

related rights and the public domain” p. 3. In fact, “public domain calculators are ‘systems for calculating 

copyright’ which are of no use if the information relating to copyright is not correct”. 
56

  The lawyer who created Public Domain Sherpa reminds the user that she is not his or her lawyer, that 

she is not a provider of any legal advice and the internet site publicdomainsherpa.com is  “as is”, that is to say 

that there is no guarantee. The EuropeanaConnect calculator points out that the public domain calculator does 

not claim to replace the opinion of a legal expert. In order to be sure that a work is in the public domain, it is 

necessary to contact a law professional. For example, a calculation is more complicated when several authors 

have contributed to a work. An element of the work may have entered the public domain while other elements 

are still protected by copyright. The same applies for translations of works. The period of protection is not the 

same and if the original work is in the public domain, the same may not apply to the translation. There are even 

special extreme cases such as the work “Peter Pan” in England. In 1929, J.M. Barrie, the author, decided to give 

all the rights for the play to a children’s hospital. When the work was about to enter the public domain, an 

amendment was voted giving perpetual rights from the various Peter Pan works to the children’s hospital. 

Furthermore, EuropeanaConnect specifies that the public domain calculator does not cover questions relating to 

an author’s moral rights and related copyright issues. 
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author’s date of birth is known, the calculator assesses the author’s date of death using a maximum 

period of around one hundred years. Thus, even if the author dies much earlier, the calculator is 

programmed to only select the data that is most favourable to copyright in order to avoid risks that are 

unhelpful to the user. In ensuing versions of OKFN public domain calculators, this need for providing 

the user with security will be reinforced in two ways. Firstly, when the calculator provides its result, it 

will indicate those questions that have not been answered and those for which an answer has been 

based on assumptions
57

. This information will provide the user with an indication of the confidence 

level that can be applied to the result of the calculation. Secondly, future versions of public domain 

calculators will specify a percentage of reliability in respect of the calculation when it is produced.  

 

 

Public domain calculators do not replace the laws and regulations in operation. On the contrary, they 

must be considered as technical pedagogical tools that enhance the specialist knowledge of law 

professionals.  

                                                           
57

 For example, when the user has not been able to enter the date of death of the author.  


